§51.101

record of decision will be issued until
the later of the following dates:

(i) Ninety (90) days after publication
by the Environmental Protection
Agency of a FEDERAL REGISTER hotice
stating that the draft environmental
impact statement has been filed with
EPA.

(i) Thirty (30) days after publication
by the Environmental Protection
Agency of a FEDERAL REGISTER hotice
stating that the final environmental
impact statement has been filed with
EPA.

(2) If a notice of filing of a final envi-
ronmental impact statement is pub-
lished by the Environmental Protec-
tion Agency within ninety (90) days
after a notice of filing of a draft envi-
ronmental impact statement has been
published by EPA, the minimum thirty
(30) day period and the minimum nine-
ty (90) day period may run concur-
rently to the extent they overlap.

(b) In any rulemaking proceeding for
the purpose of protecting the public
health or safety or the common defense
and security, the Commission may
make and publish the decision on the
final rule at the same time that the
Environmental Protection Agency pub-
lishes the FEDERAL REGISTER notice of
filing of the final environmental im-
pact statement.

§51.101 Limitations on actions.

(a) Until a record of decision is issued
in connection with a proposed licensing
or regulatory action for which an envi-
ronmental impact statement is re-
quired under §51.20, or until a final
finding of no significant impact is
issued in connection with a proposed li-
censing or regulatory action for which
an environmental assessment is re-
quired under §51.21:

(1) No action concerning the proposal
may be taken by the Commission
which would (i) have an adverse envi-
ronmental impact, or (ii) limit the
choice of reasonable alternatives.

(2) Any action concerning the pro-
posal taken by an applicant which
would (i) have an adverse environ-
mental impact, or (ii) limit the choice
of reasonable alternatives may be
grounds for denial of the license. In the
case of an application covered by
§§30.32(f), 40.31(f), 50.10(c), 70.21(f), or
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§§72.16 and 72.34 of this chapter, the
provisions of this paragraph will be ap-
plied in accordance with §§30.33(a)(5),
40.32(e), 50.10 (c) and (e), 70.23(a)(7) or
§72.40(b) of this chapter, as appro-
priate.

(b) While work on a required program
environmental impact statement is in
progress, the Commission will not un-
dertake in the interim any major Fed-
eral action covered by the program
which may significantly affect the
quality of the human environment un-
less such action:

(1) Is justified independently of the
program;

(2) Is itself accompanied by an ade-
quate environmental impact state-
ment; and

(3) Will not prejudice the ultimate
decision on the program. Absent any
satisfactory explanation to the con-
trary, interim action which tends to
determine subsequent development or
limit reasonable alternatives, will be
considered prejudicial.

(c) This section does not preclude any
applicant for an NRC permit, license,
or other form of permission, or amend-
ment to or renewal of an NRC permit,
license, or other form of permission, (1)
from developing any plans or designs
necessary to support an application; or
(2) after prior notice and consultation
with NRC staff, (i) from performing
any physical work necessary to support
an application, or (ii) from performing
any other physical work relating to the
proposed action if the adverse environ-
mental impact of that work is de mini-
mis.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31682, Aug. 19, 1988]

§51.102 Requirement to provide
record of decision; preparation.

(a) A Commission decision on any ac-
tion for which a final environmental
impact statement has been prepared
shall be accompanied by or include a
concise public record of decision.

(b) Except as provided in paragraph
(c) of this section, the record of deci-
sion will be prepared by the NRC staff
director authorized to take the action.

(c) When a hearing is held on the pro-
posed action under the regulations in
subpart G of part 2 of this chapter or
when the action can only be taken by
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the Commissioners acting as a colle-
gial body, the initial decision of the
presiding officer or the final decision of
the Atomic Safety and Licensing Ap-
peal Board or the final decision of the
Commissioners acting as a collegial
body will constitute the record of deci-
sion. An initial or final decision consti-
tuting the record of decision will be
distributed as provided in §51.93.

§51.103 Record of decision—general.

(a) The record of decision required by
§51.102 shall be clearly identified and
shall:

(1) State the decision.

(2) ldentify all alternatives consid-
ered by the Commission in reaching
the decision, state that these alter-
natives were included in the range of
alternatives discussed in the environ-
mental impact statement, and specify
the alternative or alternatives which
were considered to be environmentally
preferable.

(3) Discuss preferences among alter-
natives based on relevant factors, in-
cluding economic and technical consid-
erations where appropriate, the NRC’s
statutory mission, and any essential
considerations of national policy,
which were balanced by the Commis-
sion in making the decision and state
how these considerations entered into
the decision.

(4) State whether the Commission
has taken all practicable measures
within its jurisdiction to avoid or mini-
mize environmental harm from the al-
ternative selected, and if not, to ex-
plain why those measures were not
adopted. Summarize any license condi-
tions and monitoring programs adopted
in connection with mitigation meas-
ures.

(5) In making a final decision on a li-
cense renewal action pursuant to part
54 of this chapter, the Commission
shall determine whether or not the ad-
verse environmental impacts of license
renewal are so great that preserving
the option of license renewal for energy
planning decisionmakers would be un-
reasonable.

(b) The record of decision may be in-
tegrated into any other record pre-
pared by the Commission in connection
with the action.
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(c) The record of decision may incor-
porate by reference material contained
in a final environmental impact state-
ment.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996; 61 FR 68543, Dec. 30, 1996]

§51.104 NRC proceeding using public
hearings; consideration of environ-
mental impact statement.

(a)(1) In any proceeding in which (i) a
hearing is held on the proposed action,
(ii) a final environmental impact state-
ment has been prepared in connection
with the proposed action, and (iii) mat-
ters within the scope of NEPA and this
subpart are in issue, the NRC staff may
not offer the final environmental im-
pact statement in evidence or present
the position of the NRC staff on mat-
ters within the scope of NEPA and this
subpart until the final environmental
impact statement is filed with the En-
vironmental Protection Agency, fur-
nished to commenting agencies and
made available to the public.

(2) Any party to the proceeding may
take a position and offer evidence on
the aspects of the proposed action
within the scope of NEPA and this sub-
part in accordance with the provisions
of part 2 of this chapter applicable to
that proceeding or in accordance with
the terms of the notice of hearing.

(3) In the proceeding the presiding of-
ficer will decide those matters in con-
troversy among the parties within the
scope of NEPA and this subpart.

(b) In any proceeding in which a
hearing is held where the NRC staff has
determined that no environmental im-
pact statement need be prepared for
the proposed action, unless the Com-
mission orders otherwise, any party to
the proceeding may take a position and
offer evidence on the aspects of the
proposed action within the scope of
NEPA and this subpart in accordance
with the provisions of part 2 of this
chapter applicable to that proceeding
or in accordance with the terms of the
notice of hearing. In the proceeding,
the presiding officer will decide any
such matters in controversy among the
parties.



